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The plaintiff-appellant N canor E. Casunpang, Jr.
appeals fromthe order of the district court of the second
circuit granting the defendant-appellee |ILW (International
Longshore & Warehouse Union), Local 142’s (hereinafter, “the
Union”) notion to dismss Casunpang’s conpl aint for |ack of
subject matter jurisdiction. On appeal, Casunpang argues that
the district court erred in: (1) relying on an order of the
United States District Court for the District of Hawai‘i, entered
on June 24, 1999, which dism ssed a related conpl aint that
Casunpang had filed in federal court for failure to exhaust
adm nistrative renedies,! as a partial basis for dismssing his

present action; and (2) ruling that the subject matter of the

1 Casunpang asserts in his opening brief that the federal court matter
is currently pendi ng appeal .



conpl aint was preenpted by (a) section 403 of the Labor
Managenent Reporting and Di scl osure Act (LMRDA), codified as 29
US. C 8§ 483,2 and (b) section 301 of the Labor Managenent
Rel ati ons Act (LMRA), codified as 29 U S.C. § 185.3

We hold: (1) that Casunpang’s conplaint is not
precluded by the June 24, 1999 order of the United States
District Court for the District of Hawai‘ in Casunpang V.

| nt ernati onal Longshore & Warehouse Union, Civil No. 98-775 ACK

[ hereinafter, the “federal action”]; (2) that the LMRDA does not
preenpt the subject matter of Casunpang’ s conpl aint, inasnuch as
his claimfor relief bears, at nbst, a tangential relation to his
eligibility for union office or the validity of a union election;
and (3) that the LMRDA is not applicable to the present matter,

i nasmuch as Casunpang’ s conpl aint does not inplicate a contract

ei ther between an enployer and a union or between two unions.
Accordingly, we vacate the district court’s order dism ssing
Casunpang’ s conpl aint and remand the matter to the district court

for further proceedings consistent with this opinion.

2 29 U.S.C. § 483 provides:

Application of other laws; existing rights and remedies;
exclusiveness of remedy for challenging election

No | abor organi zation shall be required by Iaw to conduct
el ections of officers with greater frequency or in a different form or
manner than is required by its own constitution or bylaws, except as
ot herwi se provided by this subchapter. Existing rights and remedies to
enforce the constitution and bylaws of a | abor organization with respect
el ections prior to the conduct thereof shall not be affected by the
provisions of this subchapter. The renmedy provided by this subchapter
for challenging an election already conducted shall be exclusive.

3 29 U.S.C. § 185(a) provides:

Suits for violation of contracts between an enpl oyer and a | abor
organi zation representing enployees in an industry affecting comerce as
defined in this chapter, or between any such | abor organizations, may be
brought in any district court of the United States having jurisdiction
of the parties, without respect to the ampunt in controversy or wthout
regard to the citizenship of the parties.
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. BACKGROUND

Except as otherwi se noted, the following facts are
undi sputed. Casunpang was elected a full-tinme business agent for
the Union in 1994. He took a | eave of absence fromhis position
as a journey worker electrician to serve a termof office, which
commenced on January 2, 1995 and was to continue to January 1,
1997. On April 2, 1996, the Union charged Casunpang wth
violating article Il, section 1 of the Union’s constitution,
whi ch provided in relevant part that “[e]l ected and appoi nted
full-time officials of the Local, while on the Local payroll,
shall not be permtted to hold any other gainful position unless
aut hori zed by the Executive Commttee with the approval of the
Local Executive Board.” In a proceeding conducted before the
Union’s “trial commttee” on April 16, 1997, Casunpang sti pul ated
that he was guilty of violating article Il, section 1 of the
constitution and agreed to abide by a “cease and desist” order
that precluded himfromengaging in any activity as an el ectrical
contractor unless authorized to do so by the Local Executive
Committee. In |late Decenber 1997, followi ng a Novenber 1997
el ection for the office of the Union’s Maui division director (in

whi ch Casunmpang was nom nated and ran as one of two candi dates?),

4 The record reflects that Casunpang defeated the incunbent, Rogelio
Tacdol, by a vote of 2017 to 1999. However, the results of the election were
chal | enged on the ground of voting irregularities. The election challenge was
sust ai ned and, on Decenber 19, 1997, the Local Executive Conmmittee ordered a
“re-run” election to be conducted within forty-five days. The |ILW s
president denied Casunpang’ s appeal of the Local Executive Conmttee’s
deci sion regarding the election “re-run,” and Casunpang failed to appeal the
president’s decision to the Union’'s Executive Board. Casunpang’s further
complaint to the United States Secretary of Labor, filed on October 9, 1998
was deni ed on procedural grounds (ampunting to untinmely filing). On January
5, 1998, the Union issued a notice of Casunpang’s possible ineligibility to
participate in the “re-run” election by virtue of his alleged violation of
article I'l, section 1 of the Union’s constitution. 1In a letter dated January
14, 1998, Casunpang objected to the notice on various grounds, including that

(continued...)



the Uni on began to investigate charges that Casunpang had
violated the April 16, 1997 “cease and desist” order by worKking
as an electrical contractor between May 6, 1996 and Cctober 13,
1997. On January 7, 1998, several nenbers of the Union filed
formal witten charges agai nst Casunpang. The Union’s judicia
panel 5 consi dered the charges on January 16, 1998 and issued a
deci sion and order on January 17, 1998. The judicial panel found
t hat Casunpang had “know ngly and deliberately” violated both
article Il, section 1 and the “cease and desist” order by
perform ng work as an electrical contractor on nine occasions

bet ween June 14, 1996 and Cctober 27, 1997 and that he had earned
$7,636.00 in 1996 for his services as an electrical contractor.?®

The deci sion and order provided:

1. Effective June 14, 1996 Casunpang i s suspended as
a menber in good standing of ILWJ Local 142 for a period of
nine (9) consecutive years.
2. During the period of his suspension as a menber in
good standing of |ILWJ Local 142 (a period of nine years)

4...continued)

he had not in fact been enployed as an electrical contractor since June 4,
1996. On June 17, 1998, the Union’s “judicial panel” issued a decision, in
which it found Casunmpang guilty of violations of the Union’s April 16,1998
“cease and desist” order and, inter alia, suspended himas a nenber of the
Uni on in good standing. (The judicial panel’s decision is further discussed
in the text of this opinion.) On January 20, 1998, the Union notified
Casunpang that he was ineligible to be nom nated as a candi date for el ection
to the office of director of the Union's Maui division, insofar as he had not
satisfied the Union election code’'s requirenment that a candidate for a Union
office be “a menber in good standing of Local 142 for two years prior to
nom nation.” Tacdol won the “re-run” election

5 In a letter dated January 15, 1998, addressed to the ILWJ s
presi dent, Casunpang chall enged the jurisdiction of the judicial panel on the
ground that the amendnent to the Union’s constitution that had established the
judicial panel had not been validly adopted. At the same tinme, Casunpang
chall enged the validity of another amendment, which nmodified article |1
section 1 both to clarify that the section’s prohibitions applied to union
busi ness agents and to extend the scope of the prohibitions. The anendments
had been adopted at the Union’'s convention in September 1997. The ILWJ s
presi dent rejected Casumpang’s chall enge

6 Casunpang deni ed the charges, contending that he had merely

subm tted electrical permt applications as favors to his friends and that the
$7,636.00 in incone had resulted from “cottage rentals.”
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Casunpang shall neither be eligible for nom nati on nor serve
as an officer of ILWJ Local 142 or as an officer or steward
of any of the units of |ILW Local 142
3. Effective January 7, 1998, Casunpang shall receive
no further conmpensation as a business agent and Casunpang is
hereby ordered to turn in all union office keys and al
papers and property of the union on January 19, 1998 at
12: 00 noon to the Secretary Treasurer of the union, or his
desi gnee.
4. Effective the date of this Decision and Order and
continuing up to June 14, 2005 Casunpang shall not be
permtted to serve in any appointed full-time position in | LW
Local 142
5. Wthin 60 days of the date of this Decision and
Order Casunpang shall pay a fine of $7,636 to | LWJ Loca
142.
Casunpang returned to his position as a journey worker
el ectrician on February 3, 1998.
On January 23, 1998, Casunpang appeal ed t he deci si on of
the judicial panel to the Union’s Local Executive Conmittee,
whi ch sustained the judicial panel’s determ nation. On April 18,
1998, Casunpang appealed to the ILWJ s president, who |ikew se
rej ected the appeal, noting that Casunpang had failed to exhaust
his predi cate appeal rights. Casunpang’'s subsequent appeal to
the Union’s Executive Board, dated August 14, 1998, was rejected
as untimely.

On Septenber 23, 1998, Casunpang filed the federal
action against the Union, in which he alleged that he had been
renoved fromoffice as the Union’s business agent and suspended
fromits nmenbership in retaliation for expressing his right of
free speech as guaranteed by LMRDA Title I, 8§ 101(a)(2), codified

as 29 U S.C 8§ 411(a)(2),” in order to suppress dissent within

7 29 U.S.C. § 411(a)(2) provides:

Every member of any |abor organi zation shall have the right to
meet and assenble freely with other nenbers; and to express any Vviews,
argunments, or opinions; and to express at nmeetings of the |abor
organi zation his views, upon candidates in an election of the |abor
organi zati on or upon any business properly before the neeting, subject
to the organization’s established and reasonable rules pertaining to the

(continued...)
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the Union. Casunpang prayed for (1) declaratory relief, (2) an
order reinstating himto his fornmer position with and as a nenber
of the Union, (3) conpensatory damages, including back pay and
rei mbursenent for the value of |ost benefits, and (4) punitive
damages. On June 24, 1999, the federal district court entered an
order granting the Union’s notion to dism ss Casunpang’ s
conplaint for |ack of subject matter jurisdiction. |In doing so,
the federal court construed Casunpang’s conplaint as inplicating
LMRDA Title IV, 88 401 through 403, codified as 29 U S.C. 8§ 481
t hrough 483,28 rather than LMRDA Title |I; accordingly, the federal

(...continued)

conduct of neetings: Provided, that nothing herein shall be construed
to inpair the right of a |abor organization to adopt and enforce
reasonable rules as to the responsibility of every menber toward the
organi zation as an institution and to his refraining from conduct that
would interfere with its performance of its |egal or contractua

obl i gati ons

8 29 U.S.C. 8§ 481 provides in relevant part:

(b) Officers of local labor organizations; manner of election

Every | ocal |abor organization shall elect its officers not |ess
often than once every three years by secret ballot ampong the nembers in
good st andi ng.

(e) Nomination of candidates; eligibility; notice of election;
voting rights; counting and publication of results; preservation of ballots
and records

In any election required by this section which is to be held by
secret ballot a reasonable opportunity shall be given for the nom nation
of candi dates and every nmenmber in good standing shall be eligible to be
a candi date and to hold office (subject to section 504 of this title and
to reasonable qualifications uniformy inmposed) and shall have the right
to vote for or otherwi se support the candi date or candi dates of his
choice, without being subject to penalty, discipline, or inproper
interference or reprisal of any kind by such organization or any menber
t her eof .

29 U.S.C. 8 482 provides in relevant part:

(a) Filing of complaint; presumption of validity of challenged
election

A menmber of a l|labor organization--

(1) who has exhausted the remedi es avail abl e under the

constitution and byl aws of such organization and of any parent

body, or

(2) who has invoked such avail able remedi es wi thout obtaining a

(continued...)
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court ruled that it |acked jurisdiction over the conplaint, in
view of the fact that the exclusive remedy for violations of
LMRDA Title IV lay in an appeal to the Secretary of Labor. The
federal court noted that, in a second anended conplaint, filed on
June 4, 1999, Casunpang had elimnated “references to reinstating
himin his former position or otherw se overturning the contested

el ection”; nevertheless, the court ruled as foll ows:

Despite Plaintiff’s amendments to his conplaint and
his assertions of Title | violations, the Court finds that
Title IV governs the instant matter. Although Plaintiff no
| onger wishes to overturn the results of the 1997 rerun
el ection, a course that would certainly run afoul of Title
IV, the Court finds that the substance of Plaintiff’'s
conplaint still involves Title IV because it revolves around
overturning the Union's decision to suspend himas a member
in good standing and effectively neans reinstating his
eligibility to hold union office. This relief — having the
Court reinstate himas a nenber in good standing —- would
implicitly inmpact the 1998 rerun election results because it
woul d be akin to having the Court declare the Plaintiff was
i mproperly barred fromrunning in that election, which
determi nation is the exclusive province of the Secretary of
Labor.

Conversely, the Court finds that Defendants have
provi ded more than adequate evidence to corroborate their

8(...continued)

final decision within three cal endar nmonths after their

i nvocation,
may file a conplaint with the Secretary [of Labor] within one cal endar
nonth thereafter alleging the violation of any provision of section 481
of this title (including violation of the constitution and bylaws of the
| abor organization pertaining to the election and renmoval of
of ficers). .

(b) Investigation of complaint; commencement of civil action by

Secretary; jurisdiction; preservation of assets
The Secretary shall investigate such conplaint and, if he finds

probabl e cause to believe that a violation of this subchapter has
occurred and has not been renedied, he shall, within sixty days after
the filing of such complaint, bring a civil action against the |abor
organi zation as an entity in the district court of the United States in
whi ch such | abor organization maintains its principal office to set
aside the invalid election, if any, and to direct the conduct of an

el ection or hearing and vote upon the renmoval of officers under the
supervi sion of the Secretary and in accordance with the provisions of
this subchapter and such rules and regul ations as the Secretary may
prescri be.

29 U.S.C. § 483 provides, inter alia, that the renedies provided by 29
U.S.C. 8 482 are exclusive, see supra note 2.
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contention that the decision to discipline Plaintiff was

made in accordance with their powers under Title IV of the

LMRDA and was not made to suppress dissent within the Union.

As detailed above in the Court’s factual sunmmary, Plaintiff

was disciplined because he was found guilty of working as an

el ectrical contractor while serving as a business agent, a violation
of the Union constitution that required that he be “suspended from
office forthwith.” . . . Thus, in the

absence of sonme evidence that the Union has applied its

menbershi p requi rements against the Plaintiff in a

di scrim natory fashion, the Court finds that Plaintiff has

not been disciplined within the meaning of Title I.

Finally, the federal district court concluded that, even if it
were to construe Casunpang’s conpl aint as arising under LNMRDA
Title I, it would still dismss the conplaint, inasnuch as
Casunpang had failed to exhaust the Union’ s internal appeal

pr ocedur es.

In the neantinme, on October 13, 1998, Casunpang fil ed
the present action in the district court of the second circuit.
He fashioned his claimfor relief as one in assunpsit for
$5, 688. 24 all egedly owed himby the Union as vacation pay. On
Novenber 30, 1998, the Union filed an answer -- in which it
deni ed Casunpang’s allegations -- and a counterclaim-- in which
it asserted that Casunpang had failed to pay the $7,636 fine that
t he Union had i nposed on him-- and prayed (1) that, if
Casunpang’s conpl aint were not dism ssed, then any award in his
favor be offset by the ampbunt of the fine and (2) for a judgnent
in the Union's favor in the anpbunt of $7,636, together with costs
and expenses.

On March 8, 1999, the Union filed a notion for sunmary
judgnment as to both Casunpang’s conplaint and its counterclaim
The Uni on argued (1) that Casunpang owed and had not paid the
fine and (2) that Casunpang requested a vacation on March 20,
1998, when he was no | onger the Union’s enpl oyee, and had not

foll owed the Union's procedures in receiving cash in |lieu of
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vacation. Casunpang argued, in opposition to the Union’s notion,
(1) that the fine that the Union had i nposed on himwas illegal,
(2) that the Union’s decision to suspend himas a nenber in good
standing resulted in its internal procedures no |onger applying
to him and (3) that any attenpt on his part to resort to the
Union’s internal remedies for obtaining the vacation pay woul d
have been futile.

The district court heard the Union’s notion on May 3,
1999. On May 13, 1999, the district court entered an order
denying the Union’s notion on the ground that there renai ned
genui ne issues of material fact as to whether the fine inposed on
Casunpang had been properly |evied and whet her Casunpang was
entitled to vacati on pay.

On June 18, 1999, the Union filed a notion to dism ss
Casunpang’s conplaint for |lack of subject matter jurisdiction,
pursuant to District Court Rules of G vil Procedure (DCRCP) Rul e
12(b) (1) (2000),° on the ground of federal preenption,
specifically, the LMRDA and LMRA. One week | ater, the Union
suppl enmented its notion with an exhibit consisting of federal
district court’s order dism ssing Casunpang’s conplaint. During
the district court’s June 28, 1999 hearing of the Union’s notion,

the foll owi ng coll oquy ensued:

THE COURT: Well, we —- the Court has, as you can —- as
—- judging fromthe thickness of the file, M. Takahashi
the court has taken the position, hey, isn't this, at the
very least, a prior action pending in the federal court.

MR. TAKAHASHI [(the Union’s counsel)]: Yes.

THE COURT: And that we, as a result then, should not
proceed with the claimfiled by M. Casunpang in this
courtroom Has that issue now been resol ved?

9 DCRCP Rule 12(b) (1) provides in relevant part that "[e]very
defense . . . may be asserted in the responsive pleading . . . except that the
foll owi ng defenses may at the option of the pleader be made by notion: (1)
lack of jurisdiction over the subject matter[.]"

-0-



MR. TAKAHASHI: Yes, and we —-

THE COURT: —- in the federal court?

MR. TAKAHASHI: Yes. And we filed a —- the order of
Judge Kay in which he dism ssed the claimon grounds that
M . Casunmpang should have filed an adm nistrative conpl ai nt
intime with the Departnment of Labor for violation of the
LMRDA (phonetic) under Title IV.

THE COURT: In other words, like failure to exhaust
adm ni strative remedi es?

MR. TAKAHASHI: Yes. And he — having failed to do
so, the Court found that it lacked jurisdiction to act on
that conplaint and could not proceed on the federa
question, even though it’'s governed by federal |aw

THE COURT: And that —- that dism ssal then gives
finality to the fine inposed on M. Casunpang.

MR. TAKAHASHI : Yes, it does. As well as the
suspensi on from nmenbership, as well as the preclusion from
any receipt of conpensation.

THE COURT: | ncluding vacation?

MR. TAKAHASHI : That’s correct.

THE COURT: Ms. Cooper?

THE COURT: The question, though, is whether or not we
have jurisdiction to grant you the relief, or your client
the relief that he's asking in view of the judgnment in the
Federal District Court?

MS. COOPER [ (Casunpang’s counsel)]: Your Honor, |
think this Court would very well grant ny client relief if
we were given an opportunity to go to trial and show your
Honor how ny client’s vacation pay was legitimtely

accunul ated and is now owed to him It's their cross-
complaint that —- that —-

THE COURT: Ms. Cooper, |'mnot faulting you, because
know that you just —- you and Ms. Yanagida just recently
entered the case. But when he was representing hinself in
this courtroom | kept asking him you have a federal action

pending in the district court, isn't this where this one
your cl ai m bel ongs, you know. And apparently he did

not hing. He could have, in the nonths prior to the recent
deci sion, could have anmended his conplaint, made a claimfor
the vacati on.

And that’s — and | agree that this is a
jurisdictional issue and that we don’t have jurisdiction
One, we don’t have jurisdiction in the light of the federa
proceedi ngs. And secondly, as a result of the federal case
and the decision rendered therein, we're further w thout
jurisdiction to give your client any remedy. Okay?

So I'"'mgoing to grant the notion to dismss

Accordingly, on July 12, 1999, the district court
entered an order granting the Union’s notion to dism ss, which

read in part as follows:

The Court finds and concludes that the subject matter
of the dispute is preenmpted by 29 U.S.C § 483 of the
[LMRDA], and 29 U.S.C. § 185 of the [LMRA]. The Order
Granting Defendants’ Modtion to Dismss in Casunpang V.
International Longshore & Warehouse Union, Local 142, et
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al.; Civil No. 98-775, entered by the Honorable Alan Kay in
the United States District Court for the District of

Hawai []i on June 24, 1999 determ ned that the substance of
Casumpang’ s conplaint is governed by Title IV of the LMRDA
Casunpang failed to exhaust adm nistrative remedies with the
U.S. Secretary of Labor which were avail able under Title IV
of the LMRDA and the renmedies therein are exclusive. See 29
U.S.C. 8 483. Moreover, the issues in this case require an
interpretation of Article Il, Section 1 of the Constitution
of the ILMWJU and is [sic] pre-empted by 29 U S.C. § 185
Wooddel |l v. International Brotherhood of Electrical Wrkers,
502 U.S. 93, 101 (1991).

Proceeding pro se, Casunpang filed a tinely notice of

appeal on July 22, 1999. The Union, contesting appellate
jurisdiction, filed a notion to dism ss Casunpang’ s appeal on the
ground that the district court had failed to enter a final
judgnment in the present natter pursuant to Hawai‘i Rules of Civil
Procedure (HRCP) Rule 58 (2000). W denied the Union’s notion in
a published opinion. See Casunpang v. |ILWJ, Local 142, 91
Hawai i 425, 984 P.2d 1251 (1999).

1. STANDARD OF REVI EW

A trial court’s disnmissal for |lack of subject matter
jurisdiction is a question of law, reviewable de novo.
McCarthy v. United States, 850 F.2d 558, 560 (9th Cir
1988), cert. denied, 489 U S. 1052, 109 S.Ct. 1312, 103

L. Ed. 2d 581 (1989); see also Mir v. Greater Clevel and
Regi onal Transit Auth., 895 F.2d 266, 269 (6th Cir. 1990).
Mor eover, we adopt the view of the Ninth Circuit Court of
Appeals in Love v. United States, 871 F.2d 1488 (9th Cir.
1989):

Qur review [of a mption to dismiss for |ack of subject
matter jurisdiction] is based on the contents of the
conplaint, the allegations of which we accept as true
and construe in the light nost favorable to the
plaintiff. Dismssal is inmproper unless “it appears
beyond doubt that the plaintiff can prove no set of
facts in support of his claimwhich would entitle him
to relief.”
Id. at 1491 (citations omtted). However, “when considering
a notion to dism ss pursuant to Rule 12(b)(1) the [trial]
court is not restricted to the face of the pleadings, but
may review any evidence, such as affidavits and testinony,
to resolve factual disputes concerning the existence of
jurisdiction.” MCarthy, 850 F.2d at 560 (citations
omtted); see also 5A C. Wight & A, MIler, Federa
Practice and Procedure § 1350, at 213 (1990).

Norris v. Hawaiian Airlines, Inc., 74 Haw. 235, 239-40, 842 P.2d
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634, 637 (1992) (brackets in original). Al though the defendants
in Norris nmoved the circuit court to dismss for |ack of subject
matter jurisdiction pursuant to HRCP Rules 12(b) (1), DCRCP Rul e
12(b) (1), see supra note 9, is substantially identical, and,
accordingly, we apply the same standard of review to the district
court’s decision in the present matter.

I11. DI SCUSSI ON

For purposes of this appeal, we assune that the pivotal
factual allegation in Casunpang’ s conplaint — i.e., that the
Uni on owed hi m $5, 688. 24 on account of accrued and unpaid
vacation benefits pursuant to Casunpang’'s express or inplied
contract of enploynment as the Union’s business agent -- is true.
See Norris, 74 Haw. at 240, 842 P.2d at 637. The Uni on does not
appear to contest that Casunpang had accunul ated vacati on
benefits by the tine he was discharged fromits enploy, but it
does deny any l|legal obligation to pay Casunpang. Thus, the issue
before us is whether the district court possessed subject matter
jurisdiction to adjudicate the nerits of Casunpang’ s claimthat
he was entitled to payment. In ruling that it |acked
jurisdiction, the district court relied on the doctrine of
federal preenption of state |aw and the fact that Casunpang had
al so pursued the federal action, which had been dism ssed.

A. The Federal Action

As an prelimnary matter, the initiation and subsequent
di sm ssal of the federal action did not divest the district court
of subject matter jurisdiction over Casunpang’s state court
claim Wiile the Federal Rules of G vil Procedure (FRCP) m ght
have al |l owed Casunpang to join a common | aw contract claimfor

earned but unpaid vacation benefits with his clains predicated on
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viol ations of federal labor law in the federal action, the
j oi nder woul d have been perm ssive rather than conpul sory. See

FRCP Rul e 18(a);!° see also Leinmer v. Wods, 196 F.2d 828, 833

(8th Cr. 1952) (“[J]oinder of causes of action in federal
practice has its source in [FRCP] Rule 18(a), . . . which permts
and encourages the practice but does not conpel it.”). Thus, the
mere fact that Casunpang did not pursue his common | aw contract
claimin the federal action in conjunction with the federal | abor
| aw cl aims did not preclude himfrompressing the forner in the
state court. !

Mor eover, inasnmuch as the federal district court did
not decide the nmerits of any of the material issues raised in
Casunpang’s state court action presently before us, the district
court was not precluded fromreaching themby virtue of the

doctrine of collateral estoppel.

10 FRCP Rule 18(a), entitled “Joinder of Claims,” provides that “[a]
party asserting a claimto relief as an original claim counterclaim
cross-claim or third-party claimpmay join, either as independent or as
alternate clainms, as many claims, legal, equitable, or maritinme, as the party
has agai nst an opposing party.” (Enphasis added.)

1 In the federal action, Casunpang prayed, inter alia, for
conpensat ory damages, including back pay and rei nmbursenent for the val ue of
| ost benefits, which, presumably, would have enconpassed accrued vacation
benefits. Had he prevailed in the federal action and obtained the relief
sought, any nonetary award woul d have served as a credit agai nst any award
t hat Casunpang m ght obtain in the state court action, and vice versa. See
Quinn v. DiGulian, 739 F.2d 637 (D.C. Cir. 1984) (double recovery was avoi ded
by subtracting back pay award obtained in unfair |abor practices action before
Nati onal Labor Rel ations Board from conpensatory and punitive damages awar ded
by federal district court in action for damages arising out of the sane
conduct under 29 U.S.C. § 411, see supra note 7, in action by union nenber
agai nst union alleging that, when he announced his decision to run as
candi date for union business agent against incunmbent, he becane target of
canpai gn of harassnent --— including trunmped-up disciplinary charges, fines
and suspension fromunion — culmnating in his discharge fromhis job); see
also Sun _Ship, Inc. v. Pennsylvania, 447 U S. 715 (1980) (holding that states
may apply their workers’ conpensation laws to | and-based injuries that fal
within coverage of Longshoremen’s and Harbor Workers’ Conpensation Act, 33
U.S.C. 88 901 through 950, and “there is no danger of double recovery under
concurrent jurisdiction since enployers’ awards under one conmpensation scheme
woul d be credited agai nst any recovery under the second schene”).
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[ T] he doctrine of collateral estoppel bars
relitigation of an issue where: (1) the issue decided in
the prior adjudication is identical to the one presented in
the action in question; (2) there is a final judgnent on
the nmerits; (3) the issue decided in the prior adjudication was
essential to the final judgment; and (4) the party against
whom col | ateral estoppel is asserted was a party or in
privity with a party to the prior adjudication.

Citizens for Protection of North Kohala Coastline v. County of
Hawai i, 91 Hawai ‘i 94, 102, 979 P.2d 1120, 1128 (1999) (quoting
Dorrance v. Lee, 90 Hawai‘i 143, 149, 976 P.2d 904, 910 (1999))

(sonme brackets added and sone omtted) (enphasis added).

In the federal action, Casunpang clainmed that the
Union’s conduct resulting in his renoval fromoffice and
suspensi on as a union nenber violated his right of free speech as
guaranteed by LMRDA Title |I. The federal district court,
however, construed Casunpang’ s conplaint as inplicating a union
el ection dispute, and, therefore, ruled that it was barred by the
excl usive remedy provision of 29 U.S.C. § 483, see supra notes 2
and 8.

By contrast, the comon | aw contract claimthat
Casunpang asserts in the present state court action is
conceptually distinct fromthe question of Casunpang’s
eligibility to run for and hold elective office within the Union.
The excl usiveness of the remedy prescribed by 29 U S.C. § 403,
see supra notes 2 and 8, Casunpang' s failure to exhaust internal
Uni on renedi es regarding alleged violations of LMRDA Title I, and
Casunpang’s failure to prove that the Union s conduct was

calculated either to discrimnate against himor to suppress

di ssent within the Union -- the issues deenmed outcone-di spositive
in the federal action -- were anything but “identical” to the
issues material to the present state court action. |ndeed, a

j udgnment in Casunpang’ s favor on his common |aw contract claimin
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the present state court action could not possibly affect his
present status as a union nmenber or his eligibility to run for
office in a union election.

In short, the clains for relief that Casunpang asserted
in the federal and state courts and the renedi es that he sought
were different, and there is a lack of identity between the
i ssues adjudicated in the federal action and the question at
issue in the present state court action, i.e., whether Casunpang
is owed vacation pay. That being the case, we hold that the
district court does not |lack subject matter jurisdiction over the
state court matter on appeal sinply because the federal court
determined that it |acked jurisdiction to adjudicate the federal
action.

B. Labor Managenent Rel ati ons Di scl osure and Reporti ng Act

The district court’s order granting the Union’s notion
to dism ss Casunpang’ s conplaint was prem sed in part upon the
court’s “find[ing] and conclu[sion] that the subject matter of
the dispute is preenpted by 29 U S.C. § 483 of the [LMRDA].” W
agree with Casunpang that the district court erred in this

respect.

“[Tlhe historic police powers of the States [are] not
to be superseded by . . . Federal Act unless that [is] the
cl ear and mani fest purpose of Congress.” Cipollone v.

Li ggett Group, lnc., 505 U S. 504, 516, 112 S.Ct. 2608,
2617, 120 L.Ed.2d 407 (1992) (quoting Rice v. Santa Fe

El evator Corp., 331 U S. 218, 230, 67 S.Ct. 1146, 1152, 91
L. Ed. 1447 (1947)) (brackets in original). |Indeed, the
question of whether a certain state action is preenpted by
federal law is one of congressional intent. Accordingly,

t he purpose of Congress is the “ultimte touchstone.”
Ingersoll-Rand Co. v. MC endon, 498 U.S. 133, 138, 111
S.Ct. 478, 482, 112 L.Ed.2d 474 (1990) (quoting
Allis-Chalnmers Corp. v. Lueck, 471 U. S. 202, 208, 105 S.Ct
1904, 1909-10, 85 L.Ed.2d 206 (1985) (quoting Mal one v.
White Motor Corp., 435 U. S. 497, 504, 98 S.Ct. 1185,
1189-90, 55 L.Ed.2d 443 (1978))).

Ditto v. MCurdy, 90 Hawai ‘i 345, 351, 978 P.2d 783, 789 (1999)
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(quoting Hawai i Laborers’ Trust Funds v. Maui Prince Hotel, 81

Hawai ‘i 487, 492, 918 P.2d 1143, 1148 (1996)) (brackets and
ellipsis points in original).

In Gouveia v. Napili-Kai, Ltd., 65 Haw. 189, 192, 649
P.2d 1119, 1122 (1982), cert. denied, 461 U S. 904, 103
S.Ct. 1873, 76 L.Ed.2d 806 (1983), we stated that “there is
no unerring test to determne just when . . . [state law] is
wi t hout effect by reason of [federal] preenption.” W
further noted that a federal purpose to displace state |aw
coul d be evidenced in one of several ways:
“*The scheme of federal regulation may be so pervasive
as to make reasonable the inference that Congress |eft
no roomfor the States to supplenment it. O the Act
of Congress may touch a field in which the federa
Interest is so dom nant that the federal system will
be assumed to preclude enforcement of state | aws on
the same subject. . . . O the state policy may
produce a result inconsistent with the objective of
the federal statute.’”” And, “[o0]f course, a state
statute is void to the extent it conflicts with a
federal statute -- if, for exanple, ‘conpliance with
both federal and state regulations is a physica
inmpossibility[.]"”
Id. at 192, 649 P.2d at 1122-23 (citations
onm tted)

Kaneohe Bay Cruises, Inc. v. Hrata, 75 Haw 250, 266, 861 P.2d

1, 9-10 (1993) (brackets and ellipsis points in original)
(enmphasis omtted).

Traditionally, federal preenption cases have been
grouped into three categories: (1) express preenption; (2)

inplied preenption; and (3) conflict preenption.!? See, e.q.,

12 First, when acting within constitutional limts, Congress is
enpowered to pre-enpt state |law by so stating in express terns.
Second, in the absence of express pre-enptive |anguage, Congress
intent to pre-enpt all state law in a particular area nmay be
inferred where the scheme of federal regulation is sufficiently
compr ehensi ve to make reasonable the inference that Congress |eft
no room for supplementary state regulation. Pre-enption of a
whole field also will be inferred where the field is one in which
the federal interest is so domi nant that the federal system will
be assumed to preclude enforcement of state |aws on the sanme
subject. Finally, where Congress has not conpletely displaced
state regulation in a specific area, state lawis nullified to the
extent that it actually conflicts with federal law. Such a
conflict arises when conpliance with both federal and state
regul ations is a physical inpossibility, or when state |aw stands
as an obstacle to the acconplishment and execution of the full
pur poses and obj ectives of Congress|.]

(continued...)
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Screen Extras Quild, Inc. v. Superior Court, 800 P.2d 873, 876
n.3 (Cal. 1990); People v. Hegedus, 443 N.W 2d 127, 131 (M ch.

1989); Aurora Medical Goup v. Departnment of Workforce Dev.,
Equal Rights Div., 612 NW 2d 646, 652 (Ws. 2000). *“The burden

of establishing pre-enption rests with the party seeking the
benefit of pre-enption. . . . That burden is a ‘considerable’
one, which requires ‘overconmng the starting presunption that
Congress does not intend to supplant state law.’” Aurora, 612
N.W 2d at 652 (quoting De Buono v. NYSA-I1LA Med. and dinical
Serv. Fund, 520 U. S. 806, 814 (1997)) (other citations onmtted)

(sone internal quotation marks omtted).

As regards the LMRDA, “[i]t is clear that Congress did
not intend to occupy the entire field of regulation, as the text
of LMRDA explicitly makes reference to continued viability of
state laws.” O Hara v. Teansters Union Local # 856, 151 F.3d
1152, 1161 (9th GCr. 1998) (citing 29 U S.C. § 523, see infra

note 13). Indeed, “Congress expressly provided two broad anti -
preenption provisions in the LMRDA in response to objections
initially raised by then Sen. John F. Kennedy (D-Mass.).” Fulton
Lodge No. 2 of Int’|l Ass’'n of Machinists and Aerospace Wrkers,
AFL-C O v. N x, 415 F.2d 212, 215 (5th Cr. 1965) (footnotes
omtted).® 29 U S.C § 523(a) of the LMRDA is “an express

2(. .. continued)

Peopl e v. Hegedus, 443 N.W 2d 127, 131 n.10 (M ch. 1989) (citing Hillsborough
Co. v. Automated Medical Labs, Inc., 471 U.S. 707, 713 (1985)) (brackets and
internal quotation marks omtted).

13 29 U.S.C. 8§ 413 provides:

Retention of existing rights of members
Not hi ng contained in this subchapter shall limt the rights and
remedi es of any nmenber of a | abor organi zation under any State or
Federal |aw or before any court or other tribunal, or under the
constitution and byl aws of any | abor organization.
(continued. . .)
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di sclaimer of pre-enption of state |laws regulating the
responsibilities of union officials, except where such pre-

enption is expressly provided.” Brown v. Hotel & Restaurant

Enpl oyees Local No. 54, 468 U. S. 491, 505-06 (1984) (citation

omtted).

The only express provisions of the LMRDA that foreclose
the jurisdiction of the courts, both federal and state, are 29
U S.C. 88 481 through 483, which provide in relevant part that
“[tl]he remedy . . . for challenging an el ection [of union
of ficers] shall be exclusive[ly]” pursued through the Secretary
of Labor, see supra notes 2 and 8. In particular, a dispute
concerning the eligibility of a candidate for union office nust
be resol ved by way of the adm nistrative procedures prescribed by
LMRDA Title IV, see supra note 8. Calhoon v. Harvey, 379 U. S.
134, 141 (1964).

Casunpang’s state law claimfor unpaid vacation
benefits obviously does not involve such a dispute. Although his
clai mapparently results fromhis discharge as a union busi ness
agent, following a disciplinary action that culmnated in his
suspensi on as a union nmenber, which in turn caused his
disqualification for election to union office, the claim

nevert hel ess has no direct bearing upon either the validity of

B(...continued)

29 U.S.C. 8§ 523(a) provides:

Except as explicitly provided to the contrary, nothing in
this chapter shall reduce or limt the responsibilities of any
| abor organi zation or any officer, agent, shop steward, or other
representative of a | abor organization, or of any trust in which a
| abor organi zation is interested, under any other Federal |aw or
under the laws of any State, and, except as explicitly provided to
the contrary, nothing in this chapter shall take away any right or
bar any remedy to which nenmbers of a | abor organization are
entitled under such other Federal law or |aw of any State

-18-



the Union’s election or Casunpang’ s eligibility as a candi date.
After all, Casunpang disclains any challenge to his discharge in
the present action.

As an incidental matter, however, it may be factually
rel evant whether the Union’s constitution permtted the
wi t hhol di ng of Casunpang’ s conpensation, which may invol ve an
inquiry into sone aspects of the Union's disciplinary action

agai nst Casunpang. Nevert hel ess,

it can only rarely be said that the enforcement of state |aws
is precluded sinply because it tends of necessity to affect

the regul ated conduct. . . . [T]he preenption question cannot
be resolved with reference to the possible incidental effects
of state action. Rather, it is the purpose of state action

t hat governs the express preenption inquiry.

Hegedus, 443 N.W 2d at 133 (citing People v. Chicago Magnet Wre
Corp., 534 N.E. 2d 962, 966 (IIl. 1989) (“We cannot accept the

def endants’ contention that it nust be concluded that Congress
intended to preenpt the enforcenent of State crimnal laws in
regard to conduct of enployers in the workplace because the State
crimnal laws inplicitly enforce occupational health and safety
standards.”)).

Thus, the United States Suprene Court has stated that
“I[t]he exclusivity provision of [LMRDA] Title IV may not bar
post-election relief for Title I clains or other actions that do
not directly challenge the validity of an el ection already

conducted.” Local No. 82, Furniture and Piano Moving, Furniture

Store Drivers, Hel pers, Warehousenen and Packers v. Crow ey, 467

U S. 526, 541 n.16 (1984).

Crowl ey has been cited as recogni zing an exception to

the exclusivity provision of LMRDA. See Haas v. Freight,

Construction, General Drivers, \Warehousenen and Hel pers, Local
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No. 287, 832 F. Supp. 283, 286 (N.D. Cal. 1993) (“The Crow ey
case recogni zes an exception to this provision. Title IV nay not
bar post-election relief for Title I clainms or other actions that
do not directly challenge the validity of an el ection already
conducted. [d. at 541, 104 S.C. at 2566."7); Laughran,

Cont esting M suse of Union Funds in Union El ection Challenges:

Expanded Renedi es Under Title V of the Labor-Mnagenent Reporting
and Disclosure Act, 22 Colum J.L. & Soc. Probs. 181, 211 (1989)

(“Al though the exclusive jurisdiction prescribed in section 403
bars post-election private suits challenging election results,
courts should entertain private actions where the plaintiff
nerely seeks an accounting or damages for m sappropriation. The
Court in Cowmey hinted that post-election private suits would be
appropriate, as long as they did not directly challenge the

validity of prior elections.”). 1In its footnote sixteen, the

Crowl ey Court, in turn, expressly cited Ross v. International
Br ot herhood of Electrical Wrkers, 513 F.2d 840 (9th Cr. 1975),

wi th approval, characterizing it as a “common-law tort claim”
Crow ey, 467 U.S. at 541 n.16. The follow ng | anguage from Ross

is particularly germane to our anal ysis:

[ TI he consi derations apparently pronpting Congress to
choose the remedy it chose in . . . preventing the bl ocking
or del aying of elections by actions brought by individua
members have nothing to do with, and are not frustrated by,
the recovery of nonetary damages for election-related torts.
We perceive no public purpose to be served by prohibiting
all civil actions to that end where challenge to the
el ection is not involved and is not the result.

We conclude that Title IV of the LMRDA . . . do[es]
not deprive the district court of jurisdiction to entertain
this tort claim

Ross, 513 F.2d at 843 (footnote omtted).

- 20-



The only relief that Casunpang seeks in the pending
state court action is the paynment of vacation benefits that he is
all egedly owed. Accordingly, Casunpang s state |aw assunpsit
cl ai m does not directly challenge the validity and cannot affect

the outcone of the Union's election. See Crow ey, 467 U. S. at

541 n.16. For the reasons discussed supra, we do not construe 29
US. C 8§ 483 to preclude a state court from adjudicating
Casunpang’ s assunpsit claimfor the recovery of nonetary damages
agai nst the Union. Consequently, we hold that Casunpang’s state
court action does not “basically relat[e] to eligibility of

candi dates for [union] office,” Calhoon, 379 U S. at 141, and,
therefore, is not forbidden by LMRDA' s exclusivity provision
relating to jurisdiction.

As a final matter, the Union argues that Casunpang’s
state court action is precluded by the LMRDA to the extent that
it pertains to the conditions of enploynment of a managenent | evel
uni on enployee. It relies on a line of cases, beginning with

Fi nnegan v. lLeu, 456 U. S. 431 (1982), generally holding that

LMRDA preenpts state law clainms for relief that are predicated
upon the allegedly wongful discharge of appointed policynaking
uni on enpl oyees, who have been renoved by the union |eadership
for political reasons. The Finnegan court first articulated the
rationale for restricting the renedi es avail able to discharged

uni on appoi ntees, further to its holding that union business

agents, who had been appointed by and had canpai gned for a union
presi dent and agai nst a chall enger (who subsequently won the
union’s presidential election and di scharged them, could not
mai ntain an action for violation of their right to freedom of

speech as guaranteed by LMRDA Title I. In particular, the
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Fi nnegan court stated:

No doubt this poses a dilemma for some union enpl oyees;
if they refuse to canpaign for the incumbent they risk his
di spl easure, and by supporting himrisk the displeasure of his
successor. However, in enacting Title | of the Act, Congress
sinply was not concerned with perpetuating appointed union
enpl oyees in office at the expense of an elected president’s
freedomto choose his own staff. Rat her, its concerns were
with pronmoting union denocracy, and protecting the rights of
uni on nmenbers from arbitrary action by the union or its
of ficers.

ld. at 442 (enphasis omtted). Cf. Sheet Metal Wrkers' Int’|
Ass’'n v. Lynn, 488 U S. 347, 352-56 (1989) (Finnegan rationale

does not apply to LMRDA Title I clains of elected union
of ficials).

Al t hough Finnegan did not did not directly inplicate
the doctrine of preenption, the California Court of Appeal, in
Tyra v. Kearney, 200 Cal. Rptr. 716 (Cal. Ct. App. 1984),

expressly relied upon it in holding that the LMRDA preenpted the
state | aw wrongful discharge suit of an appoi nted uni on business
agent, who had been di scharged by an el ected union official whom
t he busi ness agent had challenged in a union election. The Tyra
court noted the “paradox of denying a wongful term nation cause
of action to [a union enployee,] yet allowing it for private
sector enployers,” but felt “conpelled to follow the dictates of
the Suprene Court[’s Finnegan decision].” |1d. at 719 n.6. The
California Suprene Court approved and extended Tyra in Screen
Extras Guild, Inc. v. Superior Court, 800 P.2d 873 (Cal. 1990),

hol di ng that the LMRDA preenpted a former union business agent’s

state | aw cl ai m of wongful discharge, infliction of enotional
di stress, and defamation, even though the alleged reasons for the

agent’s discharge were unrelated to union elections or union

policy.
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Foll owi ng Tyra and Screen Extras Guild, several courts

have at | east recognized the federal interest in allow ng union

| eaders to discharge incunbent adm nistrators. See, e.qg., Bloom

V. General Truck Drivers, Ofice, Food & Warehouse Uni on, Local

952, 783 F.2d 1356 (9th Cr. 1986) (holding, where former union

enpl oyee’s wongful termnation claimalleges that he had been
di scharged for refusing to violate state |law, that the state’'s
interest in enforcing its crimnal |aws outweighed the federal
interest in pronoting union denocracy and, therefore, that the
state law cl aimwas not preenpted); Mntoya v. Local Union |1l of

the Int’l Bhd. of Elec. Wirkers, 755 P.2d 1221 (Colo. Ct. App.

1988) (adopting Tyra except insofar as Bl oom exception applies);
Young v. International Bhd. of Loconotive Engineers, 683 N E 2d

420, 423 (Chio C. App. 1996) (ruling that whether a union

enpl oyee’ s state | aw breach of enploynment contract clai mwas
“preenpted by [the LMRDA] turns on the factual issue of whether
[the plaintiff] was a policy-making or confidential enployee. A
purely clerical enployee, such as a secretary/bookkeeper, is not
the type of enployee to whom preenption applies”).

Contrary to the position urged by the Union, inasnuch
as Casunmpang was an el ected official of the Union, the teaching
of Finnegan and its progeny is inapposite to him Sheet Metal
Wrkers’ Int’l Ass’'n, 488 U S. at 352-56. Mreover, Tyra, Screen

Extras Guild, and their progeny addressed clains for relief that

were grounded in wongful termnation. |In light of the fact that
Casunpang’ s pendi ng state | aw action asserts a pure assunpsit
claim it is distinguishable. The concerns that a “state claim
woul d al | ow anot her forumto restrict the exercise of the right

to termnate,” Tyra, 200 Cal. Rptr. at 719, in contravention of
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the policy objectives of federal |abor |aw, are not inplicated
her e.

We hold that the LMRDA does not preenpt Casunpang’ s
state law action at issue in this appeal.

C. Labor Managenent Rel ati ons Act

The district court further premi sed its order granting
the Union’s notion to dism ss Casunpang’s conplaint in part upon
the fact that its resolution would require an interpretation of
the Union’s constitution. On appeal, the Union renews its
argunent, which the district court accepted, that such a claimis
preenpted by section 301 of the LMRA, codified as 29 U S.C. 8§
185, see supra note 3.

If Congress intends that a federal statute “conpletely
preenpt” an area of state |law, any conplaint alleging clains
under that area of state lawis presumed to allege a claim
arising under federal law. See Metropolitan Life Ins. Co

v. Taylor, 481 U. S. 58, 63-64, 107 S.Ct. 1542, 1546-47, 95
L. Ed.2d 55 (1987). It is now well-settled that the Labor
Management Rel ations Act, 29 U S.C. § 185(a), is one such
statute intended by Congress to have conply [sic] preenptive
force. Avco Corp. v. Aero Lodge No. 735, 390 U. S. 557,
559-60, 88 S.Ct. 1235, 1237, 20 L.Ed.2d 126 (1968). See

al so, Franchise Tax Board v. Construction Laborers Vacation
Trust, 463 U.S. 1, 23-25, 103 S.Ct. 2841, 2854, 77 L.Ed.2d
420 (1983); Caterpillar, Inc. v. Wllians, 482 U.S. 386, 107
S.Ct. 2425, 96 L.Ed.2d 318 (1987).

Haber v. Chrysler Corp., 958 F. Supp. 321, 327 (E.D. Mch. 1997).

The Supreme Court has recogni zed that the preenptive
force of section 301(a) is applicable not only to state | aw
cl ai ms dependent upon analysis of a collective bargaining
agreenent[*] but also to certain state law clainms that are

14 However, as the Supreme Court stated in Allis-Chalnmers Corp
v. Lueck, 471 U.S. 202, 105 S.Ct. 1904, 85 L.Ed.2d 206 (1985),
“not every dispute tangentially involving a provision of a
col l ective-bargaining agreement is preenpted by 8 301.” 471 U.S.
at 211, 105 S.Ct. at 1911. It is only if resolution of a state
law claimrequires the interpretation of a collective bargaining
agreenent that the state law claimis preempted. Lingle v. Norge
Division of Magic Chef Inc., 486 U.S. 399, 411-13, 108 S.Ct. 1877
1885, 100 L.Ed.2d 410 (1988). \hen liability is governed by
i ndependent state |law, the nere fact that a collective bargaining
agreement will be consulted or referred in the course of state-law

(conti nued. . .)
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based upon provisions of a union constitution. As

menti oned, section 301(a) creates federal court jurisdiction
for both cases involving “violations of contracts between an
enpl oyer and a | abor organization,” and | awsuits “between
any such | abor organizations.” See 29 U S.C. § 185(a).

This reference to intra-union disputes |ed the Suprene Court
to hold in United Ass’'n of Journeynen & Apprentices v. Loca
334, 452 U.S. 615, 101 S.Ct. 2546, 69 L.Ed.2d 280 (1981)
(“Journeynen”) that section 301(a) provides a basis for
federal court jurisdiction when a local union sues its
parent international union for violations of the

international constitution. |In reaching this decision, the ___
Journeynen Court determined that “a union constitution is a
‘contract’ within the plain neaning of 8§ 301(a).” 452 U. S.

at 622, 101 S.Ct. at 2550. . . .

The Journeynmen Court explicitly reserved the question
whet her section 301(a) creates federal court jurisdiction
over suits brought by individual union menbers against their
uni on for breach of the union constitution. See 452 U. S. at
627 n.16, 101 S.Ct. at 2553

DeSanti ago v. Laborers Int’l Union of North Anerica, Local No.
1140, 914 F.2d 125, 128 (8th Cir. 1990).

In Whoddell v. International Brotherhood of Electrical

Wrkers, Local 71, 502 U. S. 93 (1991), the United States Suprene

Court answered the question expressly “reserved” in Journeynen as

fol |l ows:

Congress expressly provided in 8 301(a) for federal
jurisdiction over contracts between an employer and a | abor
organi zati on or between | abor organi zations.

Col |l ecti ve-bargai ning agreements are the principal form of
contract between an enployer and a | abor organi zation.
| ndi vi dual uni on nmenbers, who are often the beneficiaries of
provi sions of collective-bargaining agreements, may bring
suit on these contracts under § 301. Li kewi se, union
constitutions are an inportant form of contract between
| abor organizations. Menmbers of a collective-bargaining
unit are often the beneficiaries of such interunion
contracts, and when they are, they |likewise may bring suit
on these contracts under § 301.

Id. at 500.

(. ..continued)

litigation does not require the claimto be extinguished under
Section 301. Li vadas v. Bradshaw, 512 U. S. 107, 122-26, 114 S.Ct.
2068, 2078-79, 129 L.Ed.2d 93 (1994).

Haber, 958 F. Supp. at 327.
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Subsequently, the United States Court of Appeals for
the Seventh Circuit, through Chief Judge Posner, made the

foll ow ng rel evant observati ons:

A sinmple enploynent contract is not within the scope of
section 301, even when the enployer is a union, Kunz v.
United Food & Commercial Wrkers, 5 F.3d 1006, 1009 (6'"
Cir.1993), for it is neither a contract between an enpl oyer
and a | abor organization nor a contract between two | abor
organi zations. Union constitutions have been held to be
contracts within the scope of section 301 and nmembers of the
union held entitled to sue to enforce the contract-
constitution as third-party beneficiaries. United Ass’'n of
Journeynen & Apprentices v. Local 334, 452 U S. 615, 101
S.Ct. 2546, 69 L.Ed.2d 280 (1981); Wboddell v. Internationa
Br ot herhood of Electrical Wrkers, 502 U.S. 93, 112 S. Ct
494, 116 L.Ed.2d 419 (1991); Shea v. MCarthy, 953 F.2d 29
30-31 (2d Cir. 1992). But in each of these cases it was the
constitution of an international union that was at issue
and an international union is plausibly conceived of as a
contractual union of its locals. Woddell and Shea do not
enphasi ze the international character of the unions whose
constitutions were in issue in those cases, but it is plain
fromthe Journeynmen case, which established the principle
that a union’s constitution can be a contract between | abor
organi zations within the neaning of section 301, that the
basis for it is the fact that an international’s
constitution is a contract between the international and its
|l ocals. 452 U.S. at 620-23, 101 S.Ct. at 2549-51. The
constitution of a local union, in contrast, is a contract
bet ween the union and its nmenbers, Talton v. Behncke, 199
F.2d 471, 473 (7th Cir. 1952); Sinoni_v. Civil Service
Enpl oyees Ass’'n, Inc., 133 Msc. 2d 1, 507 N.Y.S. 2d 371, 377
(S.Ct. 1986), in the sane way that a corporate charter is a
contract between the corporation and its sharehol ders (as
wel |l as between the state and the corporation and anong the
shar ehol ders). Staar Surgical Co. v. Waggoner, 588 A. 2d
1130, 1136 (Del. 1991). A suit on a contract between a
|l abor organization and a nenber is not within the scope of
section 301.

Korzen v. Local Union 705, International Bhd. of Teansters, 75

F.3d 285, 288 (7th Gr. 1996) (enphasis added). Accordingly, the

Korzen court held that federal jurisdiction extended to the
clainms of the plaintiffs, who were enpl oyees of a |ocal union,
al I egi ng breach of the international union’s constitution but
that it did not with respect to their claimof breach of the

| ocal union’s constitution. “That [latter] claimis a

straightforward claimfor breach of contract under state common

- 26-



law.” 1d. Several other courts have reached the sane result.

See Brown v. Local 701 of the International Bhd. of Elec.

Wrkers, 996 F. Supp. 781 (N.D. Ill1. 1998) (holding, in union
menber’ s action against | ocal union alleging breach of contract,
breach of duty of fair representation, and violation of LMRDA
that (1) court |acked federal jurisdiction over claimthat union
breached | ocal byl aws, although plaintiff given |leave to file
anmended conpl ai nt adding state | aw breach of contract clai mbased
on bylaws, (2) Woddell breach of contract claimagainst union
coul d not be based on coll ective bargai ni ng agreenent, rather

t han uni on constitution, and (3) claimof breach of duty of fair
representation could not be based on | ocal bylaws); Cornett v.

| UE Local 801, 723 N.E. 2d 662, 669 (Chio Ct. App. 1999)

(rejecting preenption chall enge, based on LMRA section 301, to
union officers’ state court suit against |ocal union for damages
resulting fromtenporary renoval fromoffice); Argentine v.

United Steel Wrkers Ass’n, 23 F. Supp. 2d 808, 819 (S.D. Chio

1998) (in action by former officers of union |local, follow ng
their renoval fromoffice, federal jurisdiction did not extend to
clains of breach of local’s bylaws); Agosti v. Libbey-Onens-Ford

Co., 888 F. Supp. 840, 845 (N.D. Chio 1994) (Il ocal wunion

enpl oyees’ cl aimof breach of duty of fair representation, on
basis that |ocal union refused to allow ratification vote in
violation of its constitution, failed for |ack of section 301
federal jurisdiction); see also Stelling v. International Bhd. of
El ec. Wrkers Local Union Number 1547, 587 F.2d 1379, 1383-84
(9th Cir. 1978), cert. denied, 442 U S. 944 (1979) (holding, in

deci si on predating Journeynen and Woddell, that federal

jurisdiction pursuant to section 301 did not extend to clains of
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| ocal union nenbers that union violated its constitution by
entering into agreenent with national enployers’ association

W t hout obtai ni ng approval of nenbership, inasnuch as controversy
i nvol ved only intraunion dispute, and Congress did not intend
section 301 to permt federal judicial intervention in internal
union affairs without sufficient effect on | abor-nanagenent

rel ations).

Applying the foregoing authority, it is apparent that,
to the extent that adjudication of Casunpang s pending state
action may require the district court to interpret the Union’s
constitution or bylaws, 29 U S.C. § 185 is no inpedinent. The
Union’s constitution is local, rather than national or
international, and its interpretation is guided by state contract
| aw, including any applicable state statutory provisions, such as
Hawai ‘i Revi sed Statutes (HRS) ch. 388 (1993), ! whi ch Casunpang

15 We note that some courts have concluded that section 301 preenpts
uni on nmenbers’ state |aw clainms against their union on the basis that the
claims related to the union's constitution, although they gave no
consideration to whether the local or international constitution was
inplicated. See Wall v. Construction & General Laborers’ Union, Local 230,
224 F.3d 168, 178-79 (2d Cir. 2000); Becker v. United Bhd. of Carpenters and
Joiners M1llwight Local 1755, 812 F. Supp. 635, 638-39 (S.D.WVa. 1993),
aff’d, 27 F.3d 562 (4th Cir. 1994); Lewis v. Local 382, International Bhd. of
El ec. Workers (AFL-CIO), 518 S.E. 2d 583, 567-68 (S.C. 1999). To the extent
that these decisions are inconsistent with the analysis in Korzen, we
respectfully disagree with them

16 HRS & 388-3(a) provides:

Whenever an enpl oyer discharges an enpl oyee either with or
wi t hout cause, the enployer shall pay the enployee’s wages in ful
at the time of discharge or if the discharge occurs at a time and
under conditions which prevent an enployer from maki ng i medi ate
payment, then not |ater than the working day follow ng discharge

HRS § 388-5(a) provides

In case of a dispute as to the ampunt of wages, the enployer
shal |l pay, without condition and within the time set by this
chapter, all wages, or parts thereof, conceded by the enployer to
be due, leaving to the enployee all remedies the enpl oyee m ght
ot herwi se be entitled to, including those provided under this

(conti nued. . .)
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cites in his brief. W therefore hold that the district court
erred in relying upon 29 U S.C. § 185 to support its conclusion

that it |acked jurisdiction over Casunpang’ s claim

V. CONCLUSI ON
Based on the foregoing analysis, the district court’s
July 12, 1999 order dism ssing Casunpang’ s conplaint is vacated,
and the matter is remanded to the district court for further

proceedi ngs consistent with this opinion.

On the briefs:

Ni canor E. Casunpang, Jr.,
the plaintiff-appellant,

pro se

Her bert R Takahashi and
Rebecca L. Covert (of Takahashi
Masui & Vasconcel l os) for the
def endant - appel | ee, | LW,
Local 142

18(...continued)
chapter, as to any bal ance cl ai ned.

Finally, HRS § 388-6 provides in relevant part:

No enpl oyer may deduct, retain, or otherwi se require to be
pai d, any part or portion of any conpensation earned by any
enpl oyee except where required by federal or state statute or by
court process or when such deductions or retentions are authorized
in witing by the enmployee, provided that the followi ng may not be
so authorized, or required to be borne by the enployee:

(1) Fines[.]
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